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UNI TED STATES DI STRI CT COURT
FOR THE
DI STRI CT OF VERMONT

Country Honme Products, Inc.,
Pl aintiff,
v. : Docket No. 2:04-cv-111
Schiller-Pfeiffer, Inc., and :
JEP Managenent, |nc.
Def endant s.
ORDER
Plaintiff Country Honme Products, Inc. (“CHP") filed a Mtion
to Dism ss Defendants’ Counterclaimunder Fed. R Cv. P
12(b)(6) or, in the Alternative, to Appoint a Special Mster
under Fed. R Civ. P. 53 (Paper 24) on February 10, 2005. CHP
seeks to dism ss Counts | through V of the Counterclaimfor
reasons set forth in its earlier nmotion to dismss, originally

filed on July 20, 2004 in the Pennsyl vania case. Defendants

Schiller-Pfeiffer, Inc. (“Schiller”) and JEP Managenent, Inc.

(“JEP") have already withdrawn Counts Il and V and the clains
agai nst individual defendants in Counts Il and IV. This notion
to dismss relates to Count I, which alleges breach of contract,
Count |1, which alleges fraud and Count 1V, which alleges

equi tabl e/ prom ssory estoppel. CHP also seeks to dism ss clains

of negligent and/or intentional msrepresentation in Count W .*!

'I'n Defendants’ Anended Counterclains to Plaintiff’s Amended
Conpl ai nt (Paper 26) and Defendants’ Answer to Plaintiff’s
Amended Conpl aint, Affirmative Defenses, Anended Countercl ai mand
Demand for Jury Trial (Paper 30), Count |V addresses the
negl i gent m srepresentation claim

1
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For the reasons that follow, CHP's Mdtion to Dismss and, in the
Al ternative, to Appoint a Special Master is denied.
Di scussi on
Legal Standard
In order to decide a nmotion to dismss for failure to state
a claimunder Rule 12(b)(6), a court nust “construe the conpl ai nt
in the light nost favorable to the plaintiff, accepting the

conplaint’s allegations as true.” Todd v. Exxon Corp., 275 F. 3d

191, 197-98 (2d GCir. 2001). A district court nmay grant a Rule
12(b)(6) notion to dismiss if “*it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich
would entitle himto relief.”” Id. at 198 (quoting Conley v.

G bson, 355 U.S. 41, 45-46 (1957)). Therefore, “‘[t]he issue is
not whether a plaintiff will ultimately prevail but whether the

claimant is entitled to offer evidence to support the clains.

Id. (quoting Scheuer v. Rhodes, 416 U. S. 232, 236 (1974)).

A Breach of Contract, Fraud and Equitabl e/ Prom ssory
Est oppel C ai ns

CHP noves to dism ss three counts, breach of contract, fraud
and equi tabl e/ prom ssory estoppel, filed in the matter of

Schiller-Pfeiffer, Inc. and JEP Managenent, Inc. v. Country Honme

Products, Inc., C. A No. 04-cv-1444 (E.D. Pa. Dec. 1, 2004).

First, CHP asserts that the breach of contract claimshould
be di sm ssed because it is contrary to public policy. Defendants
all ege that CHP breached the Letter of Intent (“LO”) by 1)

entering into negotiations with the nanagenment buyout group
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during the exclusive period; 2) furnishing non-public information
about CHP's assets to the managenent buyout group during the
Exclusive Period; 3) failing to notify Schiller and JEP pronptly
of the receipt of a proposal or inquiry fromthe nanagenent

buyout group during the Exclusive Period and 4) failing to
negotiate in good faith (Paper 26). In support of its claim CHP
relies on a Third Circuit case that cites policy considerations
to suggest that bringing a breach of contract claimpremsed on a

“no-shop” clause should not limt nmnanagenent buyout

opportunities. STV Eng'r, Inc. v. Geiner Eng’g, Inc., 861 F.2d
784, 789 (3rd Gr. 1988) (noting that barring managers from
pursui ng a managenent buyout would Iimt, anong other things, the
“freedom of the nmanagers”). Here, the Defendants’ breach of
contract claimalso addresses other allegations arising fromthe
LO that are unrelated to policy considerations. The Court need
not rule upon the policy considerations that restricting
managenent buyouts may create at this early stage of the
proceedi ngs. Oher grounds for the breach of contract claim
suffice to warrant denial of the notion.

Second, CHP noves for dism ssal of the fraud count because
Def endants have not plead this claimwith particularity. Fed. R
Cv. P. 9(b) provides that “the circunstances constituting fraud
or m stake shall be stated with particularity.” Fed. R CGv. P.
9(b). In its anmended counterclaim Defendants have presented the
ci rcunst ances surrounding the alleged fraud. For exanpl e,

Def endants specifically allege that “CHP deliberately
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m srepresented to Schiller and JEP its intention to honor the
obligations contained in the LO, when, in fact, it did not
intend to honor those obligations.” Defs.” Answer to Pl.’ s Am
Compl . § 64 (Paper 30). These allegations are sufficient to

wi thstand a notion to dism ss.

Finally, CHP asserts that the claimfor equitabl e/ prom ssory
est oppel shoul d be di sm ssed because Defendants have failed to
establish the elenments of prom ssory estoppel and the claimis
precl uded by Defendants’ breach of contract claim Under the
doctrine of prom ssory estoppel, “[a] prom se which the prom sor
shoul d reasonably expect to induce action or forbearance on the
part of the prom see or a third person and which does induce such
action or forbearance is binding if injustice can be avoi ded only

by enforcenment of the prom se.” Tour Costa Rica v. Country

Wal kers, Inc., 171 vt. 116, 120, 758 A.2d 795, 799 (2000). The

Def endants note that “the allegations of the foregoing paragraphs
are hereby incorporated by reference” in its equitabl e/ prom ssory
estoppel cl aimand have adequately addressed the el enents of

prom ssory estoppel in its amended counterclaim Defs.’” Am
Countercl. to Pl.’s Am Conpl. § 75 (Paper 26). For exanple,
“CHP specifically advised and represented to Schiller and JEP,
prior to execution of the LO, that all nmanagenment buyout

di scussi ons had ceased, and that there were no further plans to
expl ore a managenent buyout of CHP.” 1d. {1 28. Moreover, the
prom ssory estoppel claimis not precluded by the breach of

contract claimbecause contract and prom ssory estoppel have
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di stinct requirements. See Oweklinsky v. Mbil Chemcal Co., 364

F.3d 68, 77 (2d Gir. 2004).

Def endants’ Anended Countercl ai m address the concerns raised
in CH” s notion to dismss. As such, the notion to dismss the
breach of contract, fraud and equitabl e/ prom ssory estoppel
claims are hereby deni ed.

B. Negl i gent M srepresentation

CHP al so seeks disnmi ssal of the negligent m srepresentation
cl ai m based upon three grounds: (1) the conplaint fails to state
a cause of action for negligent and intentional m srepresentation
by not asserting justifiable reliance upon any all eged
m srepresentation; (2) Defendants fail to allege they could not
verify or inquire into information provided by CHP; and (3)

Def endants do not allege that they attenpted to verify or inquire
into CHP’s information despite invitations to do so by CHP s

counsel

Negl igent m srepresentation is defined under Vernont |aw as

One who, in the course of his business, profession or
enpl oynment, or in any other transaction in which he has
a pecuniary interest, supplies false information for

t he gui dance of others in their business transactions,
is subject to liability for pecuniary |oss caused to
them by their justifiable reliance upon the
information, if he fails to exercise reasonable care or
conpet ence i n obtaining or conmuni cating the

i nformation.

Repucci v. Lake Chanpagne Canpground, Inc., 251 F. Supp. 2d 1235,

1238 (D. vt. 2002). *“A party claimng negligent
m srepresentation ‘may justifiably rely upon a representation

when the representation is not obviously false and the truth of
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the representation is not within the know edge of, or known by

the [claimant].’” Howard Opera House Assoc. v. Urban Qutfitters,

Inc., 166 F. Supp. 2d 917, 927 (D. Vt. 2001) (quoting MGCee v.
Vt. Fed. Bank, 169 Vt. 529, 531, 726 A .2d 42, 44 (1999)). 1In

response to CHP s notion to dismss, Defendants filed an Anended
Count ercl ai m (Paper 26) which addressed issues raised in CHP' s
notion. Defendants now clains that it justifiably relied upon
CHP' s negligent m srepresentations and that it did not have the
opportunity or the ability to verify or discredit those
statenents. The pleadings conply with the el enments of negligent
m srepresentati on under Vernont law. The notion to dismss the
negl i gent msrepresentation claimis hereby deni ed.
I'l. Amended Counterclaim

CHP has objected to Defendants’ Anended Counterclaimin a
footnote to its reply nmenorandum (Paper 29), claimng that it was
filed late without a required notion to anend for the Court’s
review. The Anended Countercl aim(Paper 26) was filed on March
1, 2005, within the required ten day period to respond to the
notion to dismss. The Court agrees that a notion to amend the
countercl ai m should have acconpanied the filing. See L.R 15.1
However, notions to amend during the early stages of litigation
are rarely denied. Since the case is inits early stages, the
Court will permt Defendants to file the Anended Counterclai m
I11. Appointnent of a Special Master

In the alternative, CHP seeks the appointnent of a special

master pursuant to Fed. R G v. P. 53(a)(1). Under that
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provi sion, special masters nmay be appointed by the Court to
acconplish the foll ow ng tasks:

(a) performduties consented to by the parties; (b)
hold trial proceedings and nmake or recomend fi ndi ngs
of fact on issues to be decided by the court without a
jury if appointnment is warranted by (1) sone
exceptional condition, or (ii) the need to perform an
accounting or resolve a difficult conputation of
damages; or (c) address pretrial and post-trial matters
that cannot be addressed effectively and tinely by an
avail abl e district judge or magi strate judge of the
district.

Fed. R Cv. P. 53(a)(1).

Speci al masters appointed over the objection of a party may
address only pretrial matters and may not becone involved in
deciding the ultimate issues in the case. The decision as
whet her to appoint a special master lies within the broad
di scretion of the Court. 1n re Bolar Pharm Co., 966 F.2d 731,
733 (2d Gr. 1992).

CHP seeks the appointnment of a special nmaster to decide the
ultimate issues in the case, that is, whether a managenent buyout
existed and, if so, the reason for CHP' s decision to term nate
t he possible sale to Defendants. Essentially, CHP is asking for
a special master to be appointed to decide the nerits of the
parties’ respective clains. The Court need not address the
question as to whether it has the authority under Rule 53(a)(1)
to appoint a special nmaster for this purpose. The Court is fully
prepared to address all outstanding pretrial and trial issues on
atinely basis. In light of Defendants’ demand for a jury trial
and its objections to the appointnment of a special nmaster, the

Court in the exercise of its discretion denies CHP's noti on.
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Concl usi on
Wierefore, CHPs Motion to Dismss and, in the Aternative,
to Appoint a Special Master is denied.
Dated at Burlington, Vermont this 29'" day of March, 2005.

/s/ WIlliam K. Sessions |11

WIlliam K. Sessions |1
Chi ef Judge, U. S. District Court




